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ABSTRACT V. 

This booklet examines the liability of school board 
members in light of th^ United States Supreme Court ruling in Wood v. 
Strickland and the provisions af Title VII of the 196a civil Rights 
Act. It vas prepared specif icaliy to inform Texas school board 
ffembers of their legal rights and. responsibilities; however , since 
Texas gov€irnment officials are liable, only under.4)rAyisioVs of 
federallawr most of the discussion will be useful to^hpol 
officials in other ^^tates as well\ Different sections of the booklet 
examine the potential liability of board members, suggest how a 
school board should operate to^givoid liability problems, discuss 
possible steps a school district can take to protect its board 
members from personal financial loss^ and consider the pros and cons 
of purchasing liability insurance coverage for school board members. 
(JS) 
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BOARD MEMBER LIABILITY 



The Potential of Liability J ^ 

In recent months a great deal of concern has been voiced 
' over the potential effect on Texas school board members of 
the U.S» Supreme Court ruling in the Wood v. Strickland^ case 
bn board member liability. In Wood the Supreme Court ruled 
that in the specific context of student discipline school board 
members could be held personally liable under 42 U.S.CA., * 
Section 19832 (the 1871 Civil Rights Act) where they were 
found to have acted maliciously towards a student or where 
they haVe knowingly or unknowingly violated the settled, and 
indisputable constitutional rights of a student,^ 

The court's decision focuses the attention of the educational' 
community on the serious issue of the overall liability' to which 
schbol districts and their boards of trustees are potentially ex- 
posed. Of primary concern to school trustees is their exposure 
to personal' financial loss due to both the cost of defending 
themselves against • suits arising from actions taken in their 
capacity as trustees, and monetary judgments against them as 
a result of such suits. 

Before one can speak to the protection of school trustees * 
from liability, the limits of their potential exposure must be 
defined* In Texas a school district is not liable to suit in state 
court; and while exercising governmental functions, neither it 
nor its trustees, agents, pr employees are liable for damages.^ 
Only through the Texas Torts ' Claim Act,^' has the legislature 
waived governmental immunity a$ applied to school districts 
and then only as to damages occurring through the negligent 
operation of motor-driven vehiclcs.^^ As a result of the continued 
existence of gbver^ental immunity in Texas, the liability to 
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which school districts arid their trustees are exposed is effec- 
tively limited to that which arises uRder federal law and in 
federal courts. To date the majority of the cases wherein school ' 
districts or their trustees have been held tiable for monetary 
damages have arisen under the various federal civil rights 
laws.? For example, the 1972 amendments to Title VII of the 
1964 Civil Rights Act include school districts withiii the defini- 
tions of "employer" and "person'Vas those terms.appear within 
that Aci^ As a result, school districts are now (subjected to suit 
in federal court for the full scope of actions anoYemedies which 
a^ply to private employers. Title VII prohibits ehployment 
practices which discriminate on the basis of an employee's 
race, color, religion; sex, or national origin.^ A school district V 
or school board may be sued in federal court under Title VII 
by the Equal Employment Opportunity Commission (EEOG) or 
by a private plaintiff.^^ If a federal district court finds unlawful 
employment discrimination, the^ court "may enjoin the respond- 
ent from engaging in such unlawful employment practice, and 
order such affirmative action as may be" appropriate, which/ 
may include, but is not Htnited la reinstatement or hiring of 
employees, with or without back pay,, or any other equitable 
relief as the court deems appropriate/'^^ 

Absent a finding tjiat the Eleventh Amendment protects 
school districts from awards of monetary dahiages it appears 
that the full range of relief^awards provided by Title VII can 
be obtained from a Texas school district. Whether or not mem- 
bers of a board of trustees may be held personally liable to suit 
under Titfe VII for actions taken in their official capacity is yet 
unclear. One recent decision held that since the school board 
is an employer under Title VII, the board members them- 
selves>are employers and are subject to personal liability.^^ 
The court in that case did, however, rule that the doctrine of 
official immunity (discussed below) would be followed in such 
cases.^^ - 

The only cases to date in which damages have actually 
been awarded against school trustees individually have arisen 
under the provisions of 42 US.CA. § 1983 {the 1871 Civil 
Rights Act). Suits brought under either the 1866 or the 1871 Civil 
Rights Act^ (42 U.S*CA. §§ 1981-1986)1^ are unique in that they 
cannot be brought against the school district itself, but rather, • 
have to be brought against, the school trustees or school em- 
ployees. This is true because the federal courts have held that 
the district itself does not fit under the definition of "person" 
as it appears in those acts.^^* 

School trustees, however, do fit the definition of "person" 
and as a result are not immune to suit.^^ In the Texas case of 
* Sterzmg v. Fort Bend /SD, the court stated, "Of course the ap- 



propriate named school officials are 'persons' within 1983 and 

\there are no jutisdictional problems "^^ As a result, the 

^school trustee is exposed to suits brought against .him indiviji- 
uatly or Jointly with other trustees and school officials. Such 
suits are, as a rule/brought against the trustees iJi their ''offrciaf 
and individual capacities/' 

Since it is estabKshed that school trustees are liable to suit in 
their official and individual capacities, the important" issue to 
confront is the extent oTf their personal Ilfibility in ja' situation 
where' damages are aw&rded. It must be noted that the great 
majority of the cases, in which damages were awarded under 
the civil rights .acts, were brought by former schobf employees 
seeking reinstatement and back pay.. In these cases, damages 
'< . were awarded against trustees in their official (capacity. Since 
' the courts draw no real distinction between the actions of the 
school district itself and the actions of school trusteesMn their 
official capacities, such awards are uniformly paid out of school 
district funds and not out of the personal funds of the trustees. 
However, In situations where compensatory awards are sought 
from school trustees in their individual capacities/ there is a 
- potential of awards being made against them personally. Sincd^ 
1967,^^ the doctrine of official immunity has protected (to a 
degree) public officials, including school trustees, from person- 
al liability. The importance of the recent U.S. Supreme Court 
ruling In the Wood v. Strickland case is that it defines the extent 
which school trustees are protected by this doctrine. 
The Court's closing remarks on liability^set forth the standard 
by. which future cases will be tried* In its last sentence on the 
subject of liability, the Court said: "A compensatory award will 
J be appropriate only if\^e school board member has acted with 
' such an impermissible motivation or with such disregard of 
the student's clearly established constitutional rights that his 
action cannot reasonably be characterized as being in good 
faith."^^ The court made this ruling only after a lengthy dis- 
cussion about the values of lay leadership in education and the 
great need for qualified school board members who can ful- 
fill their duties without fear of reprisal for the actions they take 
while running the schools. However, the Court stated, in es- 
sence, that the rights of Individuals carried greater weight than 
the need of school boards to retain unquestionable authority 
in the conduct of the schools. 

The Court modified the effect of its ruling somewhat by 
stating that school boards Were not to be held responsible for 
knowing the future course of constitutfonal law. This modifica- 
tion appears to limit potential liability to situations where a 
school board has acted with malice or in a way which deprives 
an individual of a right which has already been defined by the 
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U,S, Suprenne Court; or one which is fundamental under the .U.S. 
Constitution, For example, the Court ruled in the Tinker^^ case 
that students cannpt be deprived of their basic constitutional 
^ : right to freedom of speech or expression. As a result itJs ap- 
parent that any school board which attempts to: discipline stu-' 
denils who take part in some nondisruptive form of self-ex- 
pression (such as wearing black armbands) will be Opening 
itself to liabifity. This will b^e true because students' rights 
In this area have already been defined and are not open for 
debate* On the other hand, it appears clear that where the 
school board disciplines students for violating hair or dress 
' , code? no personal liability can result. This appear^ to be a safe 
' assumption because the lower cofirts are seriously split as to 
whether or not a pupil has a protected constitutional right to 
control his appearance, and since the U.S. Supreme Court has 
rep'batedly refused to hear such a case there is no "settled and 
indisputable" constitutional right which the school board can 
violate. 



Avoiding LIsibiiity 

^ With the preceding statements in mind, the 'question which 
. must be answered is how heavy a burden has this ruling placed 
on school boards. 

In order to answer this question, Jt is necessary to determine 
how a board must novy operate if it is to avoid liability fbr its. 
actions. In answer it must be stated that to avoid the first prong 
of potential liability (that which arises where a school- board 
member has acted with impermissible motivation) a board 
must never be motivated in its actions by malice toward the 
individ\jal. hi reality, this is not a new restriction placed on 
school board members but is a basic premise upon which 
^ good boardmanship is always Fased. Taking action agairrst 
an individual because of personal distaste toward him, or as a 
means of seeking revenge for something he has done, or be- 
, cause of clash between personalities, is never a proper cotirse 
for a school board to follow. Common sense dictates that 
school boards act with reason and not in anger. To meet this 
requirement, a school board should never take action against 
an individual unless such action is necessary to maintain an ef- 
ficient and effective educational program. 
. In order to avoid the second prong -of liability (that which 
arises where a school board member has act/?d in a way which 
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violates an individual's "settled and indisputable" Constitution- 
al rights) a school board must do several things* First, it should 
maintain sources of information which will keep it irvformed 
of changes in the law which affect the operation of the school$> 
This cian be done in several ways» Subscribing to educational 
publications such as the American School Board Journal,, the 
Texas School Board journaf; Texas School Law News, NOLPE 
Notes, and the Journal- of Law & Education, will often provide 
valuable information as^to recent actions by the state and fed*- 
eral courts, the state and national legislative bodies, and the 
• state and federal administrative agencies* 

Second, a school board should continually review, school 
policies to ensure their compliance with recent developments 
- in the law. in this review procedure the school board should 
be assisted, at least initially, by someone with a strong laiowl- 
edge of both the past and present course of law. Many school 
districts (especially , the larger ones which have a great many 
potential plaintiffs) have found it very -advantageous to retain 
attorneys for this purpose. While this may appear, at first 
glance to be a very expensive undertaking, in truth it is pos- 
sibly the best investment a school district can make: What is 
truly costly to a district is continued operation under question- 
able policies, because the result might be very expensive law 
suits against the district and the school board> 

Third; a school board should take steps 'to ensure that its 
policies are applied fairly and uniformlyMf a school board has 
sufficient intc*rest in a given matter to pass a' policy which deals 
With that matter, it should take care to see that the policy Is 
applied as written; and that the application is uniform from 
campus to campus. 

Fourth, when disciplinary action is taken against an individ- 
, ual, it must be accomjjanied by adequate due processr The 
due process requirements will vary' according to the action 
being considered. The harsher the proposed punishment is, 
the more elaborate and complete due process should be. Some 
forms of discipline (such as long-term expulsion of a student) 
should be applied only after proper notice to the interested 
parties and a full hearing. The hearing should ensure an op- 
portunity for the development of a complete record which 
reflects the infraction which occurred, the evidence brought 
forth to support or oppose the proposed punishment, the' 
school policy upon which the district is basing its action, the 
actual or potential effect which the violation of that policy will 
have upon the district, a list of the school's witnesses with a 
description of their testimony, and any other relevant material 
such as a student's past record with the district. 

If the school board has met these basic requirements, it is 
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extremely difficult to conceive of a situation in which a board 
member could possrbly be subjected, to personal liability. The 
burden imposed upon school board menrribers by the Wood 
case cannot be considered overbearing. To the contrary, it can 
be better classified as estabHshlng a judicial doctrine which 
encourages the use of reason and fairness in the operation of 
the public schools. It is probably safe to say that at least 80% 
of the school boards in Texas already operate in a manner 
which meets'' or exceeds the level of performance required by 
this decision. The remaining 20% do not face an overly difficult 
task in measuring up. In most cases;; their most important re- 
'sponsibility is simply the updating' and revision of school 
policies to assure their compliance with the law. 



Protection From Liability 

Even though a school board can minimize potential liability 
with very little effort, there always remains ;a possibility that 
some action which it has. taken could result'in personal liability. 
As small as this risk might be, in reality it' still is capable of 
creating doubt and worry in the mind of a school board mem- 
ber. Since serving on a school Board entails a, great deal of 
work without monetary compensation, it is only reasonable 
that a board member would* desire to be protected from a 
personal financial loss 'resulting from his efforts to serve the 
community. This fact in mind, the question which must be 
answered is what can be done to provide such protection. 

To answer that question, one must first recognize one basic 
premise upon which the whole issue of personal liability pivots. 
That premise is thaf the best interests of a school district may 
not always coincide with the best interests of an individual 
trustee or even of a majority of the trustees. To take an extreme 
example, suppose a majori^ty of a school board votes for <i 
motion to pay themselves a monthly salary for their board 
service. Suppose they thep proceed to issue themselves pay 
checks which they promptly cash and spend. By doing so,, 
they have very obviously engaged in a criminal act for which 
they could be punished under present Texas law. If they are 
brought to trial; should they be able to pay for their defense- 
with school district funds? The answer is, of course, a very 
definite no. 

The fact that a trustee's interest and that of the schobi district 
might not coincide has been recognized by the Attorney Gen- 
eral of Texas. In Opinion H-70 (July 1973) Attorney General Hill 



addressed the question of whether or not schoof districts' funds 
- €OuI(J be spent to purchase insurance coverage: "(a) to protect 
its trustees from costs of defendinjg litigation brought against, 
them individually for acts or omissions committed! in the good 
faith discharge of their official duties; and/or (b) to protect 
, school board members from liability, if any, imposed on them 
for damages resulting from an action, affirmative or omission, 
occasioned while in the perfOrrnance of duties or responsibility 
as a school trustee?"-^ * - \ 

In answer to that question, it was said, . .it is our opinion 
that a school district niay purchase insurance to protect itself 
(and its trustees) from the cost and expense of defending litiga- 
tion brought against them individually for acts or omissions 
committed by them in good faith discharge of their official 
duties but not insofar as the litigation is directed against the 
trustees for acts personal to them in which the schooP district 
has no interest or in which the school district may have an 
adverse interest." The opinion stated further, ". , . that the 
school district may ptirchase insurance to indemnify its trustees 
from,aw'ards of damages only where the district itself was or 
might have been held liable for the same damages/'^- 

The essence of Opinion H-70 appears tQ be that school board 
members can use school district funds to protect themselves 
so long as the best interests of the district itself are being 
served. With this in mind, what protection may be extended 
to school board members? To answer this, it must bo recog- 
nized that the total costs resulting from a legal action can be 
broken into two distinct parts. First are the actual damages 
which might be awarded to a successful plaintiff, while second 
are the actual costs of the litigation process itself (such as legal 
fees). Setting aside the issue of insurance protection but fol- 
lowing tiie reasoning of Attorney General Qpinlon H-70 (supra), 
it appears clear that school district funds may be used to defend 
litigation brought against the district's board members when- 
ever the district itself has a valid interest to protect by doing so. 

One of the most obvious needs of any school district is having 
a scfibol board which can act decisively when action is neces- 
sary. To quote the decision in the Wood case, it was therein 
stated tiiat, "sciiool board members function at different times 
in the nature of legislators and adjudicators in the school dis- 
ciplinary process. Each of these functions necessarily involves 
th^ exercise of discretion, the weighing of many factors, and 
the formulation of long-term policy*"^ To maintain an at- 
mosphere in which these and other functions can be per- 
formed effectively, school board members must be protected 
from t|ie potential litigation expenses which might arise from 
actions taken in the discharge of their official duties, 
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In determining whether public funds should be used to 
defend litigation brought against school trustees, the Issue 
should not be whether their actions vyere right or wrong, but 
rather whether it was within their legal authority to exercise 
their discretion on the matter in question. In an old Texas case 
concerning the payment of legal fees out of county funds, the 
court stated: "The validity of their acts was not affected by tha 
fact that fney were mistaken, or that there vvas an adverse deci- 
sion of the question. It has been frequently held that the power 
cannot be measured by such a rule/'"Mt is apparent that a 
showing that there existed a power, duty, or responsibility to 
act is crucial to a determination of whether school district funds 
can be used to defend the actions. 

Since cases arising under the various federal civil rights laws 
will generally be brought by either employees (prospective, 
present, or former) or student's, it i5* important to define the 
discretionary authority of school' trustees with relation to these 
groups. In generaf, scljool trustees are granted the "exclusive 
power to manage and govern the public free schools of the 
district/'^^ In order to accomplish thrs task, they are given the 
power to "adbpt such rules, regulations, and bylaws as they 
may deem proper/'-^vAs representatives of the public which 
elected them trustees have as their primary responsibility the 
mainrenance of an efficient and effective educational system, 
The courts have held repeatedly, that school trustees may 
adopt and enforce rules and policies which regulate the con- 
duct of students and the performance of employees.-^ The 
first responsibility of. the trustees is to formuIateMhe school 
policies which they ^determine to be necessary for the proper 
functioning of the school district. Having exercised their legis- 
lative function in establishing policies, school trustees then 
become responsible for taking on the* role of adjtKli(;a!iekrs in 
the enforcement of those policies. The final authority in student 
suspensions or employee terminations lies with the school 
trustees. The trustees cannot, for example, ddtegate to the 
superintendent the power to dismiss teachers. he povver(to 
hire and fire employees lies 'solely with the trustees, and 
though they may rely heavily* on the recommendations made 
by the -superintendent, the final authority is in their hands. 

If the trustees are to meet the duties of their office, it is 
apparent that they must fulfill the obligations of preparing and 
adopting policies. In fact, if they fail to adopt and maintain 
written policies, Iheir district will lose Its state accreditation 
and, as a result, its state financial support."^ So what appears 
in statute to be a permissive authorization to "adopt such rules, 
regulations, and bylaws as they may deem proper" is In reality 
a legal obligation to adopt school policies. 




Having established that the school trustees are obligated 
to adopt policies to promote the efficient and effective opera- 
tion of their school district, it is also important to understand 
the manner in which such policies are adopted. In Texas, as 
In other states, individual school trustees have no more au- 
thority over the operation of the school district than any other 
citizen. Except for a few statutes which assign certain duties 
to the president of the school board, the Texas Education Code 
makes no mention of authority granted to individual trustees."' 
All powers granted under the laws of Texas are gramed to the 
trustees as a group, not as individuals.-'' In fact, no official 
action can be taken unless a quorum comprising a majority of 
the board is present at a legally called meeting.'^* 

It becomes apparent that any attempt to require trustees 
to stand alone and individually pay to defend actions which 
they were obligated to take is not only against the best interests 
of the district itself but is also adverse to the obvious intention 
of Texas law. The costs of litigation should be paid out of 
district funds whenever the trustees are Being sued for actions 
taken in the discharge of their official 'duties. This protec- 
tion obviously should not extend to actions of a criminal 
nature or those which can be classified as official misconduct, 
but it should encompass all actions in which it is their respon- 
sibility to exercise"their discretion. With this in mind, it is only 
reasonable that the policies of the school district protect the 
members of the school board from being forced to pay for 
defending their actions. If such a policy does not presently exist, 
it should be adopted immediately. The policy should be worded 
in a way that provides for the payment from school district 
funds of all costs of litigation arising from action taken in the 
discharge of thcjr official duties during an official board meet« 
ing. (See sample policy.) 

Such a policy will protect school board members from the 
possibility of having to pay the costs of litigation and in turn 
will promote the best interest of the district by freeing the 
board members to perform their functions effectively and with- 
out hesitancy. 

Once the school board member is protected from the poten- 
tial expenses of the litigation, his exjjosuro to persf^nal fit^ancral 
loss is limited to the actual damages which might be awarded 
against him. In reality, actual damage awards have been very 
low in the few cases where tiiey have been awarded against 
school board members in their individual capacity.'^- There is, 
however, no guarantee that damage awards will be consistent- 
ly low. As a result, school board members also desire protec- 
tion from this aspect of their potential liability. With respect 
to the payment of damage awards, however, Attorney General 
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Ppirit^^^^^ not leave' much flexibility; Once 

: ' ^gain s^^^ of insurance protection' the At- 

, tcifhey Genei^ir in essence/ that, school district funds 

^^^^^^^^^^ damage awards ''only 

• l.^i'-: where the yistritt ttsel^ held liable for 

: I ; |jhe iai^rii^ darriages/^ v:* ■■.r ■ - ^ : \ 

. TThs language raisQS Urrique^^ !^ 

in^ the light of suits brought against school board members* 
, under J[h0 Civil Rights Acts of 18j66 and 1871 ^42 U.S.CA; §§' 
t98iTl980, A? previously discilssed^ actioftsf under those fed- 
: the' scHoiol district It- 

self^ but they can b^ brought a^inst the olfrcers';^nd employees 
of the distnct. Since ;the^d^^ itself is not^aT party to such 
. : auits^jt wduld seem at fi^^^ for 
* : a6y damages ]awa^^ ^'^l^lity, however/ this; is not the caseJ 
M under § 1983 by former school / 

; ■ empte tfeinstateixient and back^pay^^^ and, .when' 

' they^ave been awarded, such damages^ have been paid from 
. (jistrict funds. / > 
i ; ^ ( This has been true becauise the law suits were brought agairvst 
. ' school board rnembersy for actions taken in their official 
'i^^ ' the epurts hiave made no real distinction between 

a school board acting r n ^ch a capacity and the school d istrict 
it$elf; As a result/ therdistrict is indirectly Jiable for damages, 
and under the language of Attorney General Opm H-70 can 
- protect itself and its trustees where vtlhe suit is brought for : 
: damages against the trustees in their b)fjikia| capacity. 

the question which reniains to be answered is what protec- 
: :tion can be afforded to trustees for' damageis awarded against 
jEhern in th"^^^ individual capacity. Onee^' again, it i^ important 
: to note thaf under the Wood dedsion/ school trustees are 
' protected from awards otsuch damages unless they have acted 
r with malice or have violated jhe settled and indisputable con- 
stitutional rights of the individual who has brought the suit. It 
is clear that school trustees who act With malice cannot and 
5? .. should not* be afforded the protection of indemnification from 
school district funds. " - - , ' 

However, where sch^j^I trustees have acted in the discharge 
<si. of their legal responsibilities but have unknowingly violated an, 
iridividual's settle^ a indisputably constitutional rights and 
" as a result are subjected to individuariiability, a different situa- ' 
■ tlon arises. Technically speaking, the school distjict can be 
^ j^- neither directly nor indirectly subjected toi^such liability^ and 
: under the <aling in Attorney Genrai Opirt^ H-7d (supra) the 
school district's funds could not be used to* protect its trustees 
from such liability. ^ 
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To fotldw this reasoning, however^ creates a purely fiet|bnal 
distinction beivveen individual memljer^pf the board of trustees 
and the school district itself: a distihctiorV which is not sup- 
ported l)y reaii^ or Texas law* It is: clear that no individual 
trustee cart create of^^^^^ school policy nor may any individual 
trustee enforce off icial school pof icy, rtor do the jpf f icial policies 
of a school district become invalid because of ai change in the^ 
individual makeup of a school board- In truth and in fact,^ 
/all school boards Operate through many policies which were 
adopted by previous school boards made up of entirely dif- 
fer^ht individuals. It is readily apparent that the individual 
trustee lias no role in ^hboi governance in -any capacity other 
than as, a member of the board of trustees as a wholev To 
.Isolate the individual trustee for the purpose of paying dama|;es 
resulting from the discharge of his official duties is to assign 
'' him ahOndividual capacity he does not have. 

Even iT^cases cited by Attorney General Hill in Opinion 
H-70 do not support the conclusion that a school district may 
indemnify its trustees "only where the district itself was or 
might have been held Ifeble for the same daniages/'' For exa^^ 
pie/ thi opinion cites the case of Cdrs/cana v. Babb/^ A close 
reading of that case shows that the lia city involved 

had no bearing oh thh court's decision. The court in that case 
stated, "Aside from, any considerations purely personal to^^^^t^ 
officer, ft Is fo^ffhe public good that these officers^ as instrU'-- 
ments through which the city performs its functions, shall be 
shielded from the personal hazards which attend the discharge 
of their official duties/'^^ The court when on to say, "In- 
demnification of a city officer against liability incurred by 
reason of an act done by him in'the bona fide performance of 
hfs official duties is a municipal function/'^*^ While it is clear that 
later cases have modified the doctrine set forth in Babb, they 
jpave-done so only to the extent necessary to protect the 
political subdivision from being forced to defend or indemnify 
officers who have acted in bad faith or in a criminal manner:^*^ 
- A comprehensive understanding of the legal structure under- 
lying school governance and the legal precedents existing in 
Texas makes it clear that the test for determining whether school 
district funds can be used* to protect school trustees from the 
Costs of litigation and awards of damages does not hinge on 
the issue' of the school district's liability. The test is, In fact, 
whether or not the school trustee was acting in the discharge 
'Of his official duties. U is appropriate for school district funds 
to be used fo pay all costs of litigation and all damage awards 
arising from actions taken by 'the board of trustees in the dis- 
charge of their off icial duties^ 



Once again, it is imperative that the official school pdllcles 
reftect the protection to which the school trustees are en- 
titled. (S^e sample policy below.) 



SAMPLE POUCY 

Litigation Expenses: It is the policy of this school district 
that local school funds be used to pay alt costs of litigation and 
to indemnify school trustees for all awards of damages in any 
' ylegahactron wHidrr fm^^m r mxitrotxm dischargi by 
' / the school trustees of their official duties; however, local 
funds shall not be used for such purposes where school trustees 
have engaged In acts of official misconduct or have ^cted with 
provable^malice toward any individual. 



Insuirance Prote)::||on 

■ On the issue ofpurchasing insurance coverage, it is important' 
to note that once a clearly established risk to th,e school district 
^J, or the trdstees in their official trapacity has been defined, it is 
completely permissible for the board of trustees to order the 
payment of -insurance 'premiums out of the district's local 
funds^^^ However^ the primary responsibility for protecting 
trustees from personal liability is the-responsibility of the dis- 
trict Itself* Once this is done/ by the adoption of appropriate 
school policies, insurance coverage may be considered basical-: . 
ly as back-up protection for the district itself. ' ' 

Simply stating that the payment^ premiums on a libaility , 
policy as a legitimate expenditure does not address the real 
Issue in question. Just because a policy is entitled '^Board Mem- 
ber Liability Insurance'' does not mean that it provides the pro- 
tection needed by the school district and its officers. In deter- 
/ miriing the value of any particular policy, it is important to review 
" its costs, the coverage .actually provided/ and the technical as- 
pects of the policy itself. After a review of the policies presently 
being offered in Texas/ one finds several prbb are 
common to all of them, " 

In purchasing coverage, there are, several* practical\problems 
which must be recognized. One major problem with all board . 
member liability policies is that they give the insurance com^ ' 
pany great authority to control the defense* against legal actions 
and to agree to .settlements without concurrence by the bqard 
* of trustees. There is serious doubt that the board of trustees 
.of any school district has the legal right to enter (nto any • 



contract which delegates its authority to settle lawsuits to any 
third party (In this case/the insurance company). Whether such 
a delegation of authority is legal or hot/ it is definitely not 
good policy to allow such an important decision as the settle- 
ment of a lawsuit against the school district or its trustees to be 
made by anyone other than the trustees. Take, for example, a 
situation where the school board is sued by a student who 
has received corporal punishment under the official School 
pblicies. If the insurance company decides that it wo.Uld be 
more economical to make a settlement with the student than 
to pay the expenses entailed' in a lengthy legal battle, it would 
have the power la do lio. The resuU of such a settfemerit would 
be to invalidate effectiveiy the school district's policy on cor- 
poral punishment even though the district would probably^have 
Wpn the suit had it been carried as far as necessary, If the 
school board had refused to allow the insurance compacny to 
settle/ the protection offered -by the policy would have been 
withdrawn* # an insurance policy is to fit the real needs of a 
school district the control of the final settlement should be 
left ir> the hands of the board of trustees of th^iistrict/i^^^^ 

Another probleni common to all policies is that they^^offij^v 
coverage for more than just the school district and. the^mem- 
bersof the board of t rustees: Since ma«y of the tawsultslbVought 
against schopi districts and their trustees are brought by em- 
ployees {former or present) of the district, a possible conflict 
of interest could^ arise if the insurance policy covers both the 
plaintiff ^and the defendants in the same suit If coverage is to 
be provided ^or the district and its trustees, the policy should 
include no other parties. If the-school trustees desire to provide 
coverage for district employees, such coverage should be pro-^ 
vlded In the nature Of a fringe benefit and through a separate 
policy.- 

While several policies presently being offered inTekas appear 
to provide coverage which is very comprehensive, it is impera- 
tive that before a policy is purchased it should b^e carefully 
inspected to insure complete, protection. The coverage clause 
should be carefully reviewed to make sure it covers any actions 
arising from the discharge by the school trustees of their officiai 
duties, The'exclusion provisions should be closely studied for 
any clauses which weaken the coverajje clause. In brief, the pro- 
tection afforded by the policy should be clearly defined before 
Wt is purchased. If the meaning of the coverage clause and ex- 
clusion pjrovisions is difficult to understand, it may be even 
more difficult to g^X protectiori 'when it is needed. 

One of the primary problems inherent in the puichase of 
such Coverage is the inabij.ity of many agents to explain^ fully 
the coverage provided by the policy they are offering and the 
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corresponding inability of many school trustees and superin- 
tendent§ t,o decipher the complex and somefimes contradictory 
language appearing^ m the coverage and exclusion provisions 
of any policy. [ ^ ^ 

The policies presently available in Texas seem to have two 
distmct approaches to providing coverage. Many are overly- 
broad; providing coverage for a v^ide range of exposure which 
does not even exist For example, many policies offer protec- 
tion from claims of personal injury to which school districts 
and their trustees are immune. The policies/ in essence, offer 
protection which is not needed. In fact some policies are so 
broad that they would appear to provide coverage even in situa- 
. «ons where trustees have engdg^^ in acts of official misconduct. 
OnYthe other hand/ some policies contain such all-inclusive 
^ exclusion provisions that no protection is provided. 

Answering the question of what coverage a specific policy 
provides is not an easy task. This appears once again to be an 
area where the investment entailed in having a knowledgeable 
attorney review the policy could save the district a great deal 
of money, . . 

Asidejrom the technical problems inherent in securing valu- 
able insurance coverage there are also very important*, fong- 

: \ range considerations which must be addressed. Primary among 

. these is the effect which the widespread purchase of liability 
coverage could have on the continued existence of govern- 
mental immunity. To explain the potential effect M widespread 
liability coverage it is necessary to examine the history of chari* 
table i/nmunity in Texas. Prior to 1966 all charitable institutions 
' (churches, private colleges, orphanages, fete.) enjoyed immuni- 
ties very much like those presently ^enjoyed by school districts. 
However, so many of these charitable institutions bought liabil- 

• ity policies that the Texas Supreme Court abolished the doctrine 
vof charitable immunity.^^ One of the important considerations 
which was before the Court was that it appeai:ed to be a yiola- 
tior\ of public policy to permit "an insurance company to sell 
liability insurance to churches and 'other institutions and then 
to allow the insurance company to hide behind the charitable 
immunity doctrine.^o The Court apparently felt that the insurance 
companies should not be allowed to charge premiums to pro- 
. teqt against a nonexistent risk. To cure this situation the Court 

. . did away with charitable immunity and provided charitable in- 
stitutions with a real exposure to liability for which they could 
then buy legitimate i«surahce coverage. 

The doctrine of governmental immunity could very easily fol- 
low a similar course. If a large percentage of Texas school dis- 
tricts start buying overly-broad coverage against liability which 
doesn't exist, the need fdr schools to be protected by govfer,n>- 




mental jmrnuhity will decrease. The results wiffbe an increasing 
likelibood that governmental Immunity will be ibolished as a 
protection for school districts, 

In summary, while insurance protection against board mem- 
ber liability is a fegitimate propo^'tlon/ those policies presently 
available have serious drawbacks which probably outweigh 
their advarttages* ,1^* 'v 



rV SUMMARY 

-The recent decision of the United States Supreme Court In the 
'Wood case has clarified to a degree the issue of the individual 
liability to vvhich a school trustee is exposed; In Texas and other 
states where the doctrine of governmental immunity is stiW hon- 
ored^ trustees are exposed to individual liabiiity only in situa- 
. tions where they have acted vvith-^impermissrble motivations 
(malice) or where they have violated the^settled and indisput- 
able constitutional rights of an indMdual. * 

In order to av<)id this potential liability, school trustees must 
make every etfort to maintain school policies which reflect cur- 
rent law* More important, they must ma^ every effort to apply 
these policies in a fair and reasonable lrtianner> Though every 
school trustee is exposed to potential liability, this pote/itial can 
be rninimized by' any board which is Willing to make a sincere 
effort to remain informed and to baSe its decisions on the actual 
needs ofthe school district. . : 

In determining whether or not schoo'f district funds can be 
used to indemnify school trustees for the expenses .of litigation 
or f9r awards of damages, the key question to answer is whether 
or not the trustees were exercising the disc^arglb of the discre- 
tionary authority delegated to them under law- If in fact the 
trustees.have acted with malice or'have ^ngagedln actions out- 
side their discretion, then the funds of the district cannot and 
should not be used to protect X^erti. If, on the other hand^ the 
litigation has arisen out of discretiona'^^ actions which the 
school boarjd had a responsibility to take, district funds can 
and should be used for their protection. Whether the school 
trustees made the right decision or the wrong'decision is not 
crucial* What is crucial is that the dealsion was theirs to rnake in 
the'first place. If the trustees were empowered to Jake action or 
rriake^ decision and did sO/ they are entitled to all tfie protec- 
tion which the school district can provide. : ^ 

While the primary responsibility for protecting School trustees 



lies with the district itself; an acceptable avenue for meeting this 
responsibility is through insurance coverage. Hov^ever, the poll- 
ciea presently being offered in Texas, either fail to offer the 
necessary protection or are,written in such a way that they In- 
fringe upon the discretionary authority of the school trustees. 

J* '. ■ ' ' ■ ' . ■ • 
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